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LEGISLATIVE COUNCIL RﬁtES CLEAlimGimﬁsE REPORT

This rule has been reviewed by the Rules Ciearmghouse Based on that review, comments are
reported as noted below:

1. STATUTORY AUTHORITY {s. 227.15 (2) (a)]
 Commiment Attached YES No []

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (¢}]

Comment Attached YES | NO

3. CE)NFLICT WITH ()R EUPLICA’I‘ION OF EXISTING RULES [s 22? 15 (2) (d}]

CommentAttached - YES'- V' ) NG

4, ADEQUACY OF REFERENCES TO RELATED STATUT ES, RULES AND FORMS
{s. 227.15 (2) (e)]

Comment Attached YES | ¥~ NO :]

5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) (0]

Cornment Attached YES E o NG ; i

6. POTENTIAL CONFLICTS WITH, AND C{}MPARABB_,ITY TO, RELATED FEDERAL -
REGULATIONS [s. 227.15 (2) (g)}

Comment Attached = YES ] ceino e

7.  COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (h)]

Comment Attached YES |}3 e NG I::
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CLEARINGHOUSE RULE 01-~144

Cemments
N All cxtatmns to “Manua}” in the cemments below are to the
--Admmlstrative Rules Procedures Manual, ‘prepared by the Revisor of

Statutes Bureau anﬁ the Leglslatlve Ceum:}l Staff dated September
-'1998 } ' :

1. Statutory Authority

_Given the. vague references to. the statutes that the rule mterprets and the statutes that;_;

B :authorim promu}gatmn of the rule in the analysm ‘accompanying ~the rule it cannot be_.'_-"f'ﬁ'-'-'

*determined ‘whether the statutes that require the ‘approvals covered by the rule are szzfﬁcwntly '
flexible to allow the use of the general permits created by the rule. Additional comments on theé
statutory authority and statutes interpreted are presented below initem 4.2, '

.. The department should review- the entire rule to .ensure that.it.conforms with the
preferred drafting style for the use of parentheses. [See s. 1.01 (6), Manual.] Material -in
parentheses should instead be set apart by commas or incorporated into notes and the plural of a
noun-with the “s” in parentheses Should bf: avmded See for example 5. NR 353 (}3 (5)

b. A slashed alternative shouid not be used ina mie [Sc—:e s. 1 GI (9) (a) Manual ] .TEIHS
style was not followed in a number of provisions in the rule, including ss. NR 353.03 (1 D, (12)
(intro.), (a) and (b) and 353.10 (1) (b). S

¢. Substantive provisions should never be incorporated as part of a definition. [See s.
1.01 (7) (b), Manual.] The style was not followed in the last sentences in s. NR 353.03 (11) and
(12) (a) and (b).
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d. Notes should not include substaﬁtwe réquirémen'ts as they aré not part of the
substantive law created by the rule. [See s. 1 09 ), Manual.] The style was not followed in a
number of the notes included in the rule, mciadmg the notes ‘after 5. NR 353.04 (1) (h) and (2)

(b).

. ....e..The department should review .the entire rule fo ensure. that. its treatment of
mandatory and permissive actions are consistent with the preferred drafting style. [See s. 1. o1
(2), Manual.} ‘In particular, in specifying a permissive action, “may” should be used rather than
“should.” " Also, “shall” should be used instead of “must.” See, for example, ss. NR 353 05
(mtro} 353 O6 (2) (e) and 353.08 (1) (g).

f. The terms defined in s. NR 353.03 (8) and (9) should be reversed so that they appear
in alphabetical order.

g The verb in s. NR 353 85 (3) should be expressed as the participle “Constructing” at
the begmmng rather than the past tense verb “constructed,” to be in parailel construction with the
other subsactxons in s. NR 353 OS

h. ’I‘he dayartmem shoulci rewritc S, NR 353 O7 to refiect the sequencmg of the
determinations - called :.for: in: that “section. .. The determ1na£mn under sub.: (1) precedes
determinations or actions under subs. (2) to (S) In addition, as drafted, the introductory clause
with the phrase “the department shall determine” is redundant with the phrase “the department
shall determine” in sub. (3). Finally, sub. (2) (intro.) should contain the phrase “do any of the
following” before the colon; and pars. (a) to (c) should end with' periods; . A similar change is
needed in 5. NR 353.09 (2) (mtro ) and (a). - -

| '--": Sectmn NR 353 {}8 (}) (mtro) should be. made an mi:mductmn to the entma section
and the paragraphs mn sub (1) should be renumbered as subsectmns since; as drafied there i is no
sub. (2).in 5. NR 353.08. :

e Smce the reqmrement fcr access in. s. NR 353 10 (4) appears to bea cond1t10n for the
departmant to approve maintenance activities on preexisting wetland conservation projects under
s. NR353.10, sub (4) should be mcorpcrated into the conditions under s:NR 353:10.(1).

ck The titles of the subscctmns in s. NR 353,05 do not conform with the draftmg styie
set fort:h ins. 1 OS (2) (c), Manuai

l. Thc defmed term.* p{;st settiement deposztmn” shouid be: used in s. NR 353 05 (4)
rather than the term “post European settlement dep051t1on

. The second sentence-in s NR 353.03: ( 1I) ig not:a complet@ sentence as it does not
include a subject. ; _ _



Given the vague references in the analysis accompanying the rule to the statutory
authority for the rule and the statutes interpreted by the rule and the lack of references in the rule
to existing department rules that may relate to. the processing and granting of approvals of
activities affecting wetlands, it is not possible to determine if these other rules conflict with or
duplicate the proposed rule or if they will be applied in tandem with the rule. Examples of these
existing rules include the time limits for the department to act on permits and approvals specified
in:s.-INR 300.04, the fees for parmﬁs and’ appmvals in-s. NR 300.06 and the wetland water
quality standards in ch. NR 103 . TR :

4. _Adeguacv of References to Related Statutes, Rules and Forms

A In ihe anaiyszs accompanymg the rule, the list of the statutes that author;ze
;Jromuigauon of the rule and of the statutes that the rule interprets are undu}y broad and vague.
The Tist of statates that authorize promuiga&on of the rule should contain exphmt authority for
rule-making. The list of statutes: interpreted by ithe rule appears to be too narrow as- it only
references ch. 30, Stats., whereas the statutes identified for authorizing promulgation of the rule
include other statutory ‘chapters, i.e;; chs. 23; 29,731 and 281, Stats. . In addition, the rule
identifies specific provisions in-other statutory chapters which are not included in the list of
statutes being interpreted in the analysis. See, for example, the reference to ch. 87, Stats., in s.
NR 353.02, the reference to s. 44. 40 Stats., in s. NR 353. 04 (1) (g) and the reference to s. 88,91
M, Stats in's: NR 353 (}6 (2} (g)

b AT he references i3 8. NR 353 02 and 353, 11 (E) to chapters in thrz statutes and the
_Admimstratwe Codc are: vague The department shou}d provxde c;tat;ons to spe,czflc statutes and *
Coraless S _ GE e RN _

~¢. Thereference'in 5. NR 353.03(2) tos. NR 353.05 (2) appeafs to be an error as s. NR
353.05 (2) does. not identify any information which should be submitted in an. application;
-Should tins be a reference to s. NR- 353 06 {2)‘?

d The department Shouid review the entire ruia and re;;iace vague references to related

mles or statutes with specific citations. Examples of vague references include the references to
“applicable provisions of law,” in's. NR 353.03 (2), “all other necessary approvals,” in s. NR
353.08 (1) (d), “applicable laws™ in s, NR 353.09 (1) and “applicable statutes” in s. NR 353.11

(2). | |
e. The reference in s. NR 353.04 (1) (e) to s. NR. 102.04 should be to s. NR 102.04.(3)

f. The rule incorporates standards by reference. - See. s. NR 353.05 (intro.) and (3).
Consent for incorporation of the standards must be obtained from the Revisor of Statutes and the
Attorney General pursuant to s. 227.21(2) (a), Stats.” In-addition, the analysis accompanying the

rule should, but does not, indicate that this consent has-been gwsn ‘either pnor o this rule
promulgation or concurrently with this rule promulgation. -- SRR
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g. The reference in s. NR 353.06 (2) (g) to s.-88.91, Stats,, should be to's. 88.91:(1),
Stats.

. h. The reference to the Wisconsin Natural Heritage Inventory in s. NR 353.08 (1) (h} is
vague. ‘The department should: indicate’ where a copy of the inventory may be obtained or
viewed. - . - i S S K

- i, -The reference in s. NR 353.07 (4) to a general wetland conservation permit under s.
NR 353.05:should refer to a general wetland conservation permit under s. NR 353.04. Section
NR 353.05 specifies the activities that are included in wetland conservation activities ‘but does
not delineate the requirements for a general wetland conservation permit.

j. Since the cross-reference in's. NR 353.10 (3) appears to be to the provision in which
the maintenance plan is approved by the department, sub. (3) should use the phrase “under sub.

5. Clafi ' _Grdnéfnar Pu.nctuationan_d- i sg'o. Plain Ltm ua e i

- a. The tule contains a number of redundant and unnecessary phrases including “but afe
not Himited to™ in 5. NR-353.03 (4) and “navigable-in-fact” rather than “navigable” in's. NR
35394-(1.) (d); . G e e e _

_ b. Section NR 353.03 (5) refers to a “wetland site.” If a “wetland site” is different than
a “wetland,” the department should include a definition of “wetland site” in the rule. If there is
no: difference. between these . terms, - then - the - term: *wetland” - should: be. used consistently
throughout the: rule. Similarly, if a “wetland complex,” as used in s.:NR-353.04 (1) (b), is
different from a “wetland.” then the départment should define “wetland complex™ in the rule.

- ¢. The adjectives “an undisturbed ‘or degraded” should precede “wetland™ in the first
sentence in's. NR 353.03 (5). - AN : e = = R

d. The last sentence in the definition of “enhancement” in s. NR 353.03 (5) contains
terms that are either redundant or ‘potentially ambiguous and should either be deleted or
incorporated: directly into the definition of “enhancement.” Similarly, the second sentence in the
definition of “protection and maintenance” in s. NR 353.03 (11) should be deleted or
incorporated into the definition of that-term. :

e. The definition of “wetland conservation” in s. NR 353.03 (14) refers to preservation
activities. This definition should either refer to protection and maintenance activities, a defined
term, or the rule should create a definition of preservation. :

£ A comma should be inserted after “enhancement™ in s. NR 353.03 (14).
g. The reference in 8. NR 353.,04 (Lb{wa proposed activity that ié “maintenance or

repair of structures permitted under this.chapter” is potentially ambiguous. . Does this provision
refer to the maintenance or repair of a previously permitted activity specified in s. NR.353.05 or
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is it meant to apply to the maintenance of apreexisting wetland conservation project under s. NR
353,107 In addition, the distinction between “maintenance” and “repair” is not apparent. Will
one term suffice? : IR

. h... The sentence in 5. .NR..353.04 (1) (e)-is incomplete and, thus, grammatically
mcorrect In addition, in this. paragraph the phrase “as defined in 5.NR 102.04 (3) (a)” should
be set off by £ommas. :

i. The department shouid review. the entire. mle tG ensure that. aii provxsxons are drafteci
clearly in the present tense and the active voice. [See s. 1.01 (1), Manual.] Examples of
provisions that are potentially.ambiguous because. they are not in the active voice include the
substantive provisions in the notes following s. NR 353.04 (1) (h) and the second and third
sentences in s, NR 353.10 (1) (b). - . o . -

jo Ins. NR 353 04 (2) (a} “dommates” sheu}d be in the piurai form “domma{e ”

k How wﬁl an apphcant know that S. NR 353 Q4 wﬂ} net precluda pmjects that may.

result in adverse Impacts to.small patches of intact native: plant « communities pursuant to the note

fc:}lowmg s NR 353.04 (2} (b)‘?

| 1 The department should defme acronyms used n the rule. See fer example, “NRCS”
in s. NR 353.05 (intro.) and (3) “USDA” and “USEPA” in s. NR 353.05 (6) and “USGS” in s.
_NR 333, 06 (2) {a). . _ .

om. The phrase in addltxon to I:he mformatmn hsted ins. NR 353 O . .&t thc begmning of
5. NR 353.06 (2) (intro.) i is mcons:lstent with the requzrement under S NR 353 96 (2) (d) that the

- ‘applicant: pmwde information on-a form: supphed by the” department that mdlcates how the -

- project will meet the: ehglbzhty requirements listed in s NR 353.04. Will the department’s form
identify all mfermation that the department seeks from an apphcant‘? : : -

o How does the departmeni Want the Iﬂc&tmn Of the progeci S;te ona USGS quaé map
to be prowded on the form supplied by the department under s. NR 353.06 (2 (a)? Should the
quad map ‘be copied onto the form or should it be attached to the form? Also, should “quad
map” be defined to avoid any ambigity over which maps aré acceptable to the department?

0. A comma shouid follow “censervatzon in's. NR 353 o7 (2) (mtm }

p. The phrase “If sub (i) is met” in's. NR 353 87 (3) and (4) is potemialiy ambzguous
Is sub. {1) met when the department-engages inthe act: of making:the determmat;on or when the
department has determmed that ihe pro;ec& 8 purpose is wetiand conserv at;en? '

q. The department f;hould use consistent termmoiogy for referrmg to Ehe permits 1ssued
under ch. NR 353.08. Section NR 353.08 (1) refers to approvals issued under ch. NR 353 and s.
NR 353.09 (1) refers to general wetland conservation permits, permits for maintenance of
preexisting wetland conservation projects, and individual wetland conservation permits.
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r. Since s. NR 353.08 «(1) establishes conditions that apply to “All approvals issued
under this chapter,” they will also apply to permits for the maintenance of preexisting wetland
conservation projects approved under s. NR 353.10. Is that the department’s intent?

s.” The rationale for the July-1, 1991 cutoff for preexisting wetland conservation project
maintenance activities under s. NR 353.10 is not apparent from the text of the rule. To assist
readers of the rule, the department may wish to consider adding a comment-in either the analysis
accompanying the rule or a note following s. NR 353.10 (1) that provides a brief explanation of
th& reason thai the departmcnt prescnbed the J uIy 1, 1991 cuteff date fer these prolects

As drafted, maintenance activities on a wetland conservation project constructed on
or after Juiy 1, 1991 will be subject to either a general wetland conservation permit of an
individual wetland conservation permit. If that is not the department’s intent, the department
should claf:lfy the ruif: to spemfy the treatment of these mamtenance aci:witles

w. The department should rec:oncﬂe the iermm(}iogy used to refer to components of the
submittals ‘made by an owner'of a wetland conserva‘aen project constructed prior to July 1, 1991
who wishes to conduct maintenance activities on the project. Se¢tion NR 353.10 (1) (a) refers to
submittal of a description and a diagram and par. (b) refers to submittal of a plan; In referring to
these submittals, s. NR 353.10 (1) (c¢) refers to “pians under pars. (a) and (b),” and s. NR 353.10
(D (d) and (3) refer to the “pla;ﬂ T

v. Section NR 353.11 (1) refers to prosecutions of violations of ch. NR 3353 by the
department under-the specified statutes. In this context, “prosecute” is an inappropriate verb,
since the common reference in Wxsmmm Judicial proceedmgs isto prosecutmu by either dwirn:t
atmmeys or Ihe Departmen{ of Justlce R

W Sectlen NR 353 11 {3) re’fers m vmlaticms of an approvai or contract 1ssucd reiatmg
to a project under ch. NR 353 Since ¢h. NR 353 only addresses permits for wetland
conservation projects and the enforcement of those permlts the reference ins. NR 353. 11 3)to
an appmvai or centract is potennaﬂy amb; guous

7. Combi_idi;c_e thh Permir.A'ctién beddline Requirements

Since the rule appears to establish the requirement for a business to obtain a permit, the
rule should comply with s. 227.116 (1), Stats., and specify the number of business days within
which the department will review and make a determination on.a permit application. The rule
does not specify. the number of business days the department will take to review and make a
determination on a general wetland conservation permit, permit for maintenance of a preexisting
wetland conservation project or an individual wetland conservation permit.



- Report 1o _
Legtslatsve Councii Rules Clearinghouse
NR 353, Wis. Adm. Code
Natural Resaurces Board Order No. FH 8»02

Wisconsin Statutory Authority

Chs. 23, 29, 30, 31 and 281 and s. 227.11(2){a), Stats.

Federal Authority

N/A

Court Decisions Directly R&Ievant_ _

None

Anaiys:s of the Bu!e Ru!e Effec:t Reason for the Rule

"_Wisconsm has Ioat about ha{f cf zts ongmai we‘dand acreage Bef:ause of this’ and the tm;acrtant
“functions that wetiands serve, weﬂand conservat:on {restoration, enhancement pmtect:on and
maintenance) and. management activities are a state and’ nattenal pr;crity Wetland conservat:on and
management is an important and significant program component of many of the natural resotrce
agenczes and. non-governmemai organzzat:ons aperanng in. Wssconssn, -

To encourage wetiand conservat!on and management pro;ects the department is proposmg ’to
create a general permit process for specific activities used in wetland conservation projects. In
addition, the proposed rule establishes a process to authorize maintenance activities by owners of
-exmtmg Wettands

”i"he prcpcseci ruie s devoted to. streamlmmg the proce&s raqmrad af orgamzatmns and iandowners :
before they undertake a weﬁand conservation or managemient effort, The anticipated resultisa
system that enables agencies and landowners to efficiently restore and enhance degraded habitat or
to manage wetlands. A secondary goal is 1o recognize the overall benefits of increased wetland
restora’s;on and io change permtttmg proceduras and standards fo; weﬂand conservatmn projects.

f%gency Procedures for Promuigataon

Pubi'ic hgarings, Natural Resources B'Ca'ard final adoption, followed by legislative review.

Pescription of any Forms (attach copies if available)

None

Name and Telephone Number of Agency Liaisons

Scott Hausmann, Bureau of Fisheries Management and Habitat Protection — 268-7360
Michael Cain, Bureau of Legal Services - 266-2177
Carol Turner, Bureau of Legal Services - 266-1959

Submitted on December 5, 2001




Wisconsin Department of Administration
Division of Executive Budget and Finance
DOA-2048 (R10/2000)

Flsca! Estzmate — 2001 Sess:on

" . .
Original [ Updated LRB Numbar Amendment Number if Applicable
[ Corrected [J Supplemental Bill Number Administrative Rule Number
} NR 353
Subject

NR 353, Wetland Conservation Activites

Fiscal Effect

State: [ Mo State Fiscal Effect
Check. bqiugnn_s below only if bill makes a direct appropriation
or affects a sum sufficient appropriation.
[ increase Existing Appropriation
[l Decrease Existing Appropriation
[C] Create New Appropriation

[} increase Existing Revenues
[} Decrease Existing Revenues

[Tl increase Costs — May be possibie to absorb
within agency's budget. .

[} Yes 3 No

[] Decrease Costs

Locat: B3'No Local Gevemment Costs

1. [:} Increase Costs. . 3. {;] iﬂcrease Revenues
i Permtsswe {] Mandaiary

2 1:! Dec:eaaa Costs < .- :

4 ' {3 Decraase Revanues
.El Perm!s_swe. O Man_datcw

5. Types of Local Governmental Units Affected
O Towns. [ Vliages I:] Cmes _
7 Counties [} Others '
{1 School Districts i WTCS Dtstad:s

L Penmsswe 11 Mandaiozy

Fund Sour@es Affecied A
M GF’R 3 FED I:] PRG E} PRS f} SEG [} SEGmS

Aﬁec:ed Chapter 20 Appropﬂatmns N

Assumptions:Used in Ariving at Fiscal Estimate .

Summary of Rule: The proposed rule créates a general permit process for wetland conservation activities and aprocess to pc:mat . f

the maintenance of pre-cxxstmg wetland conscrvatmn projects Wetiand conservation pmjccts are already bcmg penmitted usmg g

mdxvsdzzal penmt pmcessmg

- . Fiscal Effect. None. The permattmg process pmposed in th1s mie will not create any add;ttonai woﬁs:icad or dcm&ad for

' '_addataonai resburees. - i

Long-Range Fiscal tmplications

None

Prepared By: Tetephone No. Agency
}eerﬁoiasck Vs 266-2794 DNR
Telephone No. Date (mm/iddiccyy)
1171672001

A




QRDER: OF THE STATE OF WISCONSIN NATURAL RESOURCES BOARD
CREATENG RULES

The State of Wisconsin Natural Resources Board proposes an order 1o create NR
150.03{8Mal22. and 23..and ch. NR 353 feia*tmg to-wetland conservation activities,

FH802

Summafy F’repared by Department Qf Na‘tural Resourcas

" Statutory authority: Chs. 23, 29, 30, 31 and 281, ”Srazs'
S57“181&?1‘(&,11:85 interpreted: Ch, 30, Stats. o Ww \\Q

A

Wisconsin has lost about half of its original wetland acreage Because of this and the important |

funct;ons that wetiands serve, Wetiand conservation {restoration, enhancemem pmteat;an and - o
maintenance) and managament actlv;ties are a state and nationai pr;orsty ‘Wetland conservatiorx and
management ts an ;mpurtant and s;gn;ficant program componem of many of the naturai resource
agencies and non- gevernmentai orgamzattons operatmg m W:sconsm.

To encourage watland conservataon and management pro;ects the departmem IS proposing to
create a general perm:t process for’ specn‘fc acimtles used in W&tiand conservatlon pmjects in
addition, the proposed rule establishes a process to authorize maintenance activities by owners of
existing wetlands

SECTION 1 NR 150 OSIS)( }22 and 23 31‘8 creatad to read

/. NR150.03(8)(a) ; o

*‘22' Wettand aosservaﬂon permﬁ:s {ssuance {}f permtts under s, NR 353 07 or 353 30 - -._;[V

Sl 23 Weﬂancﬁ {:oaservatson permits issuance of perrm’ts under NR 353 09

Ss_c_f%oi_\i -52':-2'15_:3%_:‘35.37i_s.-;.'c;f_eé:é.dr_t.o'ra{aéff: -

. | Ci’lapter NR 353
Wetland Cansewatmn Actawtzes :

: NR 363 01 Purpose and poilcy {‘!3 Thls chapter Wilh@cailtate 1h& regu{at;on of pre;ects

P whose purpose is wetland conservation by establishing a process 15 review activifies associated

' with:the restoration of former wetlands,.the enhancement of degraded wetlands, and the
maintenance or; management of ex;st;ng Wetlands.. - :

(2} Wtscensm has 1051 almost haif ttS h;stcrtc weﬂaﬂd acr@age and itis recognrzed that th@ .
protection, manageme*ﬂ and restoration: m‘ wetlands in the state will benefit fish, wildlife, water
quality, flood control, ‘biodiversity and natural scenic beauty, Pursuam to 5. NR 1, 95 it is. the ;)Q?IC\;’
of the department to reverse the loss of wetlands in Wisconsin and to encourage’ and facilitate the

protection, management and restoration of wetlands. ... ... . .. C J




MR 353.02 Appi;cab‘{litv Tbls chapter applies to projects whose purpose ls\wet!and
conservation and which are T\evnewetj by the department under chs, 23, 3¢, 31, 8”?‘and 281 Stats,
and s. NR 1.85 and chs NR 1037107, 116, 150, 299, 300, 333 and 350 ’

Note: This:chapter does not authorize an activity unless the purpose of the project is
wetland conservation. For example, this chapter doesf‘;not authorize the construction of a detention
basin in wetlands for stormwater management, even if the detention basin or the project of which
the basin is a part will also result in habitat creation or enhancement. Similarly, this chapter does
not authorize a flood control project that may also result in-creation or enhancement aof some
wildlife habitat.

NR 353.03 Definitions. For the purposes of this chapter:

{1} "Aquatic community” means Eake or river biological resources.
: i g_,-&‘\)v: z.;t\‘\ <.

{2y "G s apPlication” means a compteted and signed ~application forrn ‘the information
spec&f;ed in s NR 353 :{JEIZ) and any other information which can reasonabiy be required from an
applicant and whlzsh the. departmem needs to make a decision under apphcabie provasuons of law, as

i
\\\utimed in s, NR 300.04 {2).

{3} "Degraded wetland” means a wetland subjected to deleterious activities such as
drainage, grazing, cu!t;vatton 1ncreased stormwater mput, and partial fltilng, to the extent that
natural wetland charactertstics are comprom;sed and where wetland functzon is reduced.

{4} “Early successional hydrophyte” means a plant adapted to quickly colonize open,

_ disturbed wetlands, which do not persist over time and are replaced-by native perennials that hold
~ gspace and persist over time. Examples of these plants include, {Eut are not limited o, nut sedge
{Cyperus spp.}, nettle (Urtica divica), smartweed {Polygonum spp. Y“wricfmsile& Echmoch!oa spp.),
ragweed {Ambmsm spp ) Beggar s ticks (B.rdens spp ), and foxtasi (Setana virdis).
1B} ”Enha}’tcement‘* means the mamgu’ra{ien of the physscat chem;cai or btoiogacai 4L & ’M N
charactensttcs of aéwetiand undlsturbed or degfa{fed »site to heighten, intensify, or improve specific =
functacin(s) ‘or for a purpose’ such as water quality tmprovement flood water retention or wildlife
habitat. ﬁnhancement results in a changs in wetland functions and can lead to a decline in other
wetland function, but does not result in.a gain in wetland acres. This term includes activities

commonly associated with the terms enhancement managemeﬂt manipulation, direcied alteration.
i padaaa TR

(6) "Functional values” means the physieal, ‘chemicaland biological processes or attributes
| that occur in a wetland system and how society finds certain functsons beneflcsal as listed in 5. NR
R 103 0341} '

{7} “Invasive plant” means plant species that invade natural plant communities and wild
areas and replace desirable native vegetation. The following plants are known to be invasive in
Wisconsin wetlands: purple loosestrife (Lythrum salicaria); reed canary grass (Phalaris arundinacea);
cattails {Typha fatifolia and T. angustifolia and their hybrid); common and glossy buckthorn
{Rhamnus catharticg ‘and R. frangula), and common reed {Phragmttes ausi‘raffs} Other plants may be
mvaswe Uﬂder spemfic sité conditions. - : :

{8} "Monoculture” means a single specias occupying a large area.




{9) "Management” means actions taken at a wetland site to establish and maintain desired
habitat and human use conditions including water level manipulations, herbicide application, wetland
species introduction and control, fencing, monitoring, signage, and vandalism repair.

S

~110) "Post settlement deposition’ means sediment accumuiated over original, hydnc surface
soils since European satﬂement of the area,

A1) "Pmtectsan/rﬁaintenance” means the removal of a threat to, or preventing decline of,
wetland conditions, Inclddes purchase of land or.easement,. fepairing water conirol structures or - & &
fences;-or structuraf‘ﬁfﬁte’?ﬁlm such as repairing:a.barrier.island. Fhis term also includes.activities -
commaonly-associated:with @reservaﬁbn Protection/maintenance does notresult in-a gam of wetland
acres or. funct!on. ! P

(‘§2) "Res’toratmn" maans the manipulation of the phys:cal chemical or biological
charactenst;r:s of asite with/ ‘the: goal of returning namraﬂhssterzc functions to') ormer.or degraded .:
wetland. For the purpose of traakmg net gams an wetEand acges restoration i$ divided into:

a) Re—estabhshmem meanmg the mampu[ationw@f the physical, chemical or beciogicai
charactens‘trcs of a s;ta wf:th the 'goal of: returning: matu[alfhfsmnc functions to a former wetland. Re-
estahhshment resukts in rebulfdmg a former wetland and resuits in a gain in wetland acres. :

“{b) Rehab;litatt@n meaning the manipulation:of the. phystcai chemical or 'bloEeg:ca!
characteristics of a afte with the goal of repairing naturai/[}lstorm functions of degraded wetland. -
Rehabilitation resuits in a gain in Wetland function, but does not result in a gamn in wetEand acres.

(13) "Wetland" means an-area where water.is at,.near or above the fand surface long. -

._-enough tobe: capabie of supportmg aquattc O h\;drophync vegetation. and which has soiis mdicative
__;of wet cond;tmns : T - - . . .

R {M) "Weiiand conservatlcn means ac‘nv;tles used in the restarat:on enhanceme :
-preservataon and management of: wetéands. :

NR 353.04 Eligibiity for a general waﬂand consewatmn permlt (’i) Te be eltgible for a
general.wetland coaserva’tlmn permlt the departmem shali determme Ihat all of the foilowmg
conditions: are met:: : Sl : TR SRR : -

{a) The prcjeét'_pu-rpose is wetlan'd cons’ers}étion‘

(b) "Fhe prom:gt proponent has demonstrated that site ccndﬁ ions exhsb;t 1mpacjzs fo ™ :
topography, soils, native vegetation or hydroiogy that have degraded a wetland or V\ﬁetiaﬂd complex "{,
and are potentially reversible. . . - o : R

{c} The project propenent has demonstrated that Ihe pro;ecr xnvofves oniy listad wetland
Mnservat;on activities as. specified in s NR: 353,05 0r that the prnposed actwrty is mamtenance or
. repasr of stmctwermttzecf under this chapter. : o

—y sopand

engm

(d}.The.project does net involve any. activities in :}avagable— r1agt waters with prior:stream

hlstory, oris otherwase determmed to-not cause s:gnzf;cam adverse- mpacts to those waters.,

ée} The prc;ect does not cause. s;gn:ﬁcam adverse impacts to a cold water community as
defired in s, NR 102. {34 musa ssgm?ncant adverse impacts to access of fish to exrstmg spawhing

areas. A % K\

wr




{fy The pro;act weil not cause sugmf:cam adverse Empacts '{o state threatened or endangared
resources. : I

-{g} The project will not-cause significant adverse !mpac’ts 1o htstcrlcai or cuiturai resources
and will comply with s..44, 40 Stats. s SR -

i

i /

thy The pro;ect pro;}oneng,h”a?demonstrated that any:proposed dikes, @mbankments or low
berms as dgﬁffﬁ“‘“ ns, NR 353.05(3), will-have a height of less than 6 feet-measured ffom natural
ground ‘to-design top of the ”strt;rcf{ure and will resultin‘less than 50 acre- -feet total storage,-and are
designed by a:professional engineer registered-in the state of Wisconsin:or submmed by a-county,-

state or federal agency. :
— andra 6

Note: Projects with 50 acre-feet or more of storage may be eligible if it is detérmined that
they do not pase a r;sk to Eafe, heaith and property anci the structure 15 not a Iarge dam as defmad in
chI\ERBSS RIS ST : ST b o i

Note The professmna! engmeermg design reqwrement ish wawed for projects: weth a des:gn
embankment hetght 2 feet or. Eess above tha natural ground and With ies& tbat 50 acre~faei of
storage: : R : I e T

{1) The: pm;ect does not ;nvotve the planned mtroductzon of non-natwe or invasive wetiand

{j} “E“he project does not involve the control of native wetland piant species uniess the project
proponent has demonstrated that the astwrty is to-maintain-a wetland: cnmmunity orito diversify a
monoclture or a rmonotypic'stand of invasive wetland plants. Removal of mendtypic stands of:
invasive herbaceous vegetation may include excavation only if mczdenzai s0il removaf and-deposition
0GCUrS on. upiands OF. like monecuiture ad;acent to. tha area: of removal

Note Thts provssson applaes on!y to: mmdema! soil assoc;ated wﬁh piant removai and is. not
antended to altow conversmn of Wetiands to up!aﬂds

{23 iject proposals: whtch mciude act;vzt;es i;sted s, NR 353 05 {3) 1o {6} -and have
-ex;stmg watiands on or ad;acem to the project area are; ei:glbie for ’the generai wettand conservation
permit on!y tf both of the foiiowxng conditxons are met. s

{a } Agncuiturai craps, invasive Weﬂaﬂd spemes, _or aariy success:onai hydrophyie specaes
dommates’%the pro;ect area. : : S A S

{b} The proposed activities will not cause stgmfacant adverse 1mpac‘es 1o undasturbed wetland
piant commumtaes on site or ad;acant to the pro;ect area.

/,,..

i\iate Th;s sectaﬂh I not preciude pro;ects that may fesuit in adverse 1mpacts io smaii 1
patches of intact native- p@am communities, . NS : : -

; ‘NR353.05 Wetland Gonsewatmn activities and des;gn specaf:catmns, Unless otherwise
spemf;sd in tbﬂg section, wetland conservation’ activities? shoufd bé designed and’ éonstructed to
applicable NRC‘S Field Office Technical Guide Standard Conservation Practice 857, 378, 410, 638
'Crutena ag;a& ab&e at Wi .fres. usda gov!tech h'tml Wetiand coﬂsematwn actmt:es include:

(’H Tal/ﬁreaks Hemovmg or dlsabhng a secnon of drain tnfe in the progect GlGEN

7
)’(
1




A2 Dl “higs and Is Dfsablmg surfaca drams by frélmg Eeng'ihs of the ﬁitch downstream
of the dramag system be altered.:Ditch fills: may ba added upstream of ditch. piugs

{3) i)tkes Embankments and i_c;w Berms Eartheﬁ“ﬂ)igi structures constmcted.. (o i\lRCS ;eEd
Office Technical Guide Standards 657, 378, 410 or 638, in addition to 657, that |mpede$gjjace

¢ water drainage or:runoff.
/f"'a_w'-“““«- Rt et

{(4) Excavaticns Remnvmg scri and vegetation og’ pcst Europ an settlement deposttton that
has accumulated-over-historic wetland soils or. creating {msﬁra-mpography (0 enhanc&hvdroioglc
diversity Inciudmg shaltow scrapes channels, submerged islands, and. mt&monﬂected -open. water
areas. :

(5) Water i_evei Maﬂlpuiation Aitermg the hydroiogy Of an area by removmg pumps L
breaching structures such as dlkes, orre- routmg arttf:c:ai dramage features or mampu!a‘tlon of Watef
cnntroﬁ s‘tructum R T AT NI : o

63 Vegeta’tton management !mmductng piants by p ani’mg, cultavatmg, stockmg, or:
reieaamg Contmiimg plants by- cumnm remmvmg, destmymg or.suppressing usmg manua! or .
mechamcai m@thods mtrc{iucmg USD; appfovad biclogical agents mampuiatmg Water ieve!s
burning, or usmg A USEPA registered- erb!czies i,emzcais applied according to the iabei
instructions. / e

{7} Wetiar-id rédnitcring: Enstaiiihg and zﬁairiiaiﬁi_ng devices such as staff g'au'gég}'water level
recording devices, water quality testing, small weirs and flumes whose purpose is-to measure and
--record sc;entaflc data for monstormg of 1he conservatlan actw:zy

NR 353 06 Appﬁcatmn and ;nformat:on requ;rements {33 An appilcatton ’to the department
is reqw:ed _befcze aommencmg any ‘tegulated wetland conservation actmty, .

(2) In ‘addition 1o tt;? . : _
foEiowmg mformatzan ona é!orm suppiiad by the departm&m

{a} Locat:on of szte

{b} A generat desm'ipt;on of the site and any ad;acent we’tiand areas mc:!uct;ng aanaf
phowgraphs cf the pmpos =d restorataon area :

( ) A descrtpt;on of ex;snng Slte cemdrtmns mciudmg sozis hydmlog;c ccmdst;ons current
laﬂd -use and piant commumttes present

d) /I‘x. narraiave desanp“tlon Gf the p%anned project mctudmg haw it n‘zeets the elfglbmty
requirements listed in s, Nﬁ 353 04,

{ej A sketch of the ;)ro;ect W;th dlmensmns For pm;ects uz’ader 5. E\i?% 353. 05{3} d.esign
pians-and spec#f;canen i be pmwded :

(f } Goal and ob;ectzves for the ;m};ect mciudmg Iong ~term ssm management




; {h} For diking, embﬁ kments and fow berms in riverine sites, sites not located on a lake or
f impoundment, a hydro!ogmihydrauisc analysis may be requiredif-the proposed project will reduce
' the effective flood flow cap\t;zty ‘of the waterway by obstruction-of existing flow area. +4f-the-

analysis is required the applicant may be reqmred to retain an angsneer regsstered in the state of

W:sconsm to prepare this’ anaiysts

(i) For ditch plugs and fills the applicant shall supply a top, cross- sectsonai and stde view of
the prO]ect on the departman’c suppiaed appl;catscn form and pian drawmg sheet.

{31 This section is not applicable 1o a person app!ymg 10 ’ehe departmen’z under s; NR 383.10
4 for maintenance of & preexisting wetland conservation project. : :

NR 353.07 Departmen’f determmations Upon recespt of a compiete appircatlon the
department shali determme L

f‘ar“““‘”" ERI G F Whather the. promct purpose is watiand conservat;on

; {2} if the department de’termmes that the’ progect purpase is: not for wetland conservanen ‘i;he
= departmant shati rmt;‘fy the appilcant of his.or: her optmn to i M M v o R

{a} Appiy for a permtt under nthef authoratre@
_{b} Revise the pr{_)je:_:t 1o .com.piy with the requir_em.ents. of this chapte@
{c) Withdra@ ‘thewe;;ues@ . T T
d} Appaai the department 5 declss.on un{.ier s. 22'7 42. Sfats
L A3) it. sub ¥ 1} is me’t the departmem shail determme zf the prapc.;sed project is maintenance

“ofa pm;ect consmmte,dwpﬁ’é : :so tha mv;ew process shaii fc;!iow the
procedures established in‘s. NR 353 10 SR S . --

’§< %

: i ) 1 sub. (1)is met, the department shall review an apphcatsan to determme if the proposeci
act;v:’ﬂes are eligible for a general wetland conservation permit under 5. NR1353.05, If the activities
are ai;gtbte *far a genarai permst the pro;ez;i may procfmd upon rece;pt of Wrrtten notice from the
department.” ) : L : : i ;

{5} if the department determmas the pm;ec’z is not eE:gible for a generaE perm:t the
department sha!l follow 's."NR 353,09, . . & .

+, ?rq oo

13 fjf;';t *
_NR 353 08 General wetland conservation permit conditions (1) Ail approva!s issued Uﬂdez '
thls chap’;er shall be subject to the following conditions: ™ A SN

fa } The apphcant submltgﬁ; campﬁeted and s:gned applzcatsoa form

. g . .

{b) The proposed project shall be constru{:ted in comphance with this chapter and applicable
statutes, and the f“OﬁditEOﬂS in ‘fhe wetiand conservaticn pem’ait

{e} The project proponent shall maintain the project in compliance W:th the terms and
conditions of the general permit; this chapter ‘and applicable statutes. The applicant may conduct
maintenance activitiss described in the application without any further approval by the department.




" {d)Y Approvalsissued in compliance with th:gﬂga ter and applicable statutes are valid only if
ail\other necessary appmva!s are received from local, statexor federal jurisdictions.
Ly \. .‘
{e} Wherever posslhie, project:sites should: mciude an adjacent zone of vegetated upland
pursuant to NRCS Technical Guide Standard: Consamaticn Practlce 65? unEess the site conditions. .
or configuration will not accommodate such a zone. : : :

1} Any removed vegetation or souE shall-be depos;ted o upiands or used.in-other approved
wetland conservation activities. R . o . .

{g} During project establishment, all applicable provisions of NRCS Technical Guide Standard
Conservation‘Practice: 657 shall apply.- Applicable practices shall be those that.adequately control
or prevent erosion, and prevent damage to waterways-and. wetland soils.. Where purple loosestrife

., (Lythrum sal.rcana) reed canary grass {Phalaris arundinacea) or common reed {Ph@,gmges australis)

| are presen’t equmem washmg or: other pract:ces io prevent accsdantal dtspersa’i must be utiiized
!
. : . ._\

- h} Where speczes of specaat concem ltsted in tha Wlsconsm I\Eatural Hemage inveﬂtory arg
known 10 be present inthe project area; the department may notify and- aéws@ the app[mant of Dol
reasonabie activities 1o ;:revent significant adverse: impacts or 1o enhance- tim habxta‘t for the species

" of concern. Not;f;catzon and recommendatscn shaii take place wzthin the permtt rev;ew pertod '

spectfted in ch NR 3@0

. NR 353.09 Ei!glbillty for mdwadual wetiand conservatlon permits.. _{__. ) if the.de.p.a'?tnﬁent
determines that the proposed pro;ect is not eligible for a general wetland conservation permit under
s.'NR 353 04 or @ permat fm maintenance of a pre- ex:stang wetland . conservation pro;ect under R

departmen‘t lssued pursuam to appltcable [af,?
_ {2y The department shall give full cons;deratton to the benefits to wetland functional values
.ZGQether wﬁh ‘the. Do emtal adverse effects on aquatsc commum’ty‘ Vaiues and pubil' ; rlghts and uses
'-" j-"E'he department shait grant the mdmdual Wetland ‘conservation permit zf E’E fmds : :

a) That the pnmary purpose of the pro;ect is Wetiand conserva'ﬂo

b} The proposed pFOjBC‘I W;ii meet the requwements 03‘ the app!:cabie iaws___.:.' i .

. NR 353 1{3 Mamtfmance of pre-extstmg wetiand ccnsemat;on prujects (1) An owner of any ~
WetEand conservation project constructed prior to July: 1,1991, may conduct mamzanance activities -
if all the following conditions are met:

{a) The owner submits to the departmenta description and a diagram of existing site
conditions which/inclides: the location of the projeéct; hydrologic characteristics of the site; existing.-
plant communities on the site; the location and condition ‘of existing dikes, ditches, fiesting islands,
water level control structures and pumps, and other project infrastructures; current Jand use for the
site; and past management and maintenance activities that have occurred on the site,

{b} The owner:submits to the department a plan that describes the propesed maintenance
activities including areas to be excavated and cross-sections of proposed ephancements to existing
dikes and nesting islands. A hydreidﬁib/ﬁ“ﬁiraulic analysis may be required if the proposed project
includes alteration to the height or cross-section of the dike. If the analysis is required, the applicant

may be required to retain an engineer registerad in the state of Wisconsin, to prepare this analysis.
et IR




{c} Upon receipt of the. pians wunder pars. {a} and (b}, the department and the applicant shall
conduct g field review of the progectw : : : .

“{dy After field review and such- mod;ﬁcaﬁgns deemed necessary to the-maintenance project,
the department ‘shall' approve the maintenance: pl&ﬂ Jf it determmes the plan is consistent with the
purpose of enhancing wetland functional values. et - ; :

{2) The department may approve excavation of material from a wetland or from any existing
ditches, if the purpose of the excavation is to enhance wetland functional values related to wildlife

habitat. Y

. {3 Upan approval o'f *the pian@su A1), the’ appi;cam may: conduc’c the mamtenance
' act;v;tses descrabed in ’the pian wnhout any further apprnvai by the department

that the maintenance actwittes are in camplaance wrzh the approved piaﬂ

e

' NF} 353 1% Enforcem&nt {11 Vzo!a’ezaﬂs of ’thiS chapter may he pmsacuted by the: .

; department under chs 23 29 30 31 28”3 and‘283 Stats.
«14?3 Tl mgaeg:w i

chaptar is a violation of:the statutes-or ruies re]atmg 1o the ;ssuance cf zhat permlt approvai o
‘ contract or order, R T R . _ e

'."--'Tﬁé'fofe"gbihg:'iéﬁités'#\}er'é ézp';irbvéd'énﬂ ‘adopted by the State of Wisconsin Natural.
Besources Boardon

The rules shall tr:;ik'e effect on the first day of the month following publication in the
Wisconsin administrative register as provides in's. 227.22 {2} {intro.), Stats. - .

Dated at Madison, Wiscansin =7

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RES(}URCES




State of Wisconsin
Department of Natural Resources

NOTICE TO PRESIDING OFFICERS

OF PROPOSED RULEMAKING

Pursuant to s. 227.19, Stats., notice is hereby given that final draft rules are being
submitted to the presiding officer of each house of the iegislature. The rules being

submitted are;

'N‘éturai:_:'i?e':s_c_s_urces-_lﬁciard Order No. . - FP‘\*‘%“O& -
Legislative Council Rules Cieariﬁghouse Number DL~ 144

Subject of Rules __ “Lletland . 6 onaersratls vy Oeliwdiey)

Date t::vf."'ffahsrh.ittét_to..?’res.ia.in.g'(j:ffice.is. o @.Lq,mt‘ 28, Q02

Send a copy of any correspondence or notices pertaining to this rule to:

Carol Tumner, Rules Coordinator
DNR Bureau of Legal Services
LS/5, 101 South Webster

Telephone: 266-1959
e-mail: turnec@®dnr.state.wi.us

An electronic copy of the proposed rule may be obtained by contacting Ms. Turner




REPORT TO LEGISE.ATURE

~ NR 150.08 and 353, Wis. Adm. Codé
“Wetland consawatron Activities o

Board Order No. FH-8-:02"
Clearinghouse Rule No. 01-144

Statement of Need

The proposed rule is being created to facliltate the’ procassmg of ‘permitsfor restoratson of former
wetlands, the enhancement of degraded we’tiands and the maintenance ‘of existing’ weﬂands Tt
addresses the problem 6f using a permit program designed for developmem projects, rather than
environmentally beneficial projects, The ruie creates a-short form parm;‘t procedure forcertain =~
projects whose sole purpose is wetland conservauon creates a prccess Hfor appmvmg mazntenance
activities in:existing marshes and aiiows the we:g of wetEand resti ation versus. adverse tmpacts
to other aquat;c commumttes and puhftc ﬂghts l___ the éndmduai pefmit p' cess far nonweizgable T
actw;t:es. o : K : - L e

R

The rule is appitcabfe only on impacted wetiand sites, in non- chapter 30, Stats Wwaters and does _
not allow approval of any project negatively impacting ‘cold watef resources, endangered and _
threatened species and historical ‘and’ culturai resources SR B

For projects whose purpose is wetlatid cansewaﬁon,'the rule identifies certain’activities, if planned
and carried out according to Natural Resources Conservation Service national criteria, will be
permitted using the short form permit procedure. Activities not meeting the rule’s requirements will
be processed using existing individual permitting procedures. But in all cases, the rule requires staff
to weagh the overall benefits of restoring wetlands versus the potenuai adverse Jmpa::ts to other
aquattc resources or public ﬂghts The: rule also creates a procadum to approve mamtenance of:
waﬁand restoration: projects: ccnstructed before 1891 {restoration’ projects approved since the
enactment of wetland water quataty standards mciude appmvai of pianned ma:ntenance actw:t{es)

Mcdlficat;ons as a Result of Public Hearmg

Minor wordmg changes were e made for cfanty

Appearances at the Public Hearing and Their Position
March 12, 2002 - Madison

Alice Thompson, Wisconsin Wetlands Association, 1320 Manitowoc Ave. S., Milwaukee, Wi 53122
Jim Ruwaldt, U.S. Fish and Wildlife Service, 4511 Helgesen Drive, Madison, WI 53718 '

Robert D. Weihrouch, NRCS Wetland Biologist, 6515 Watts Road, Suite 200, Madtson WE 53?19
Thomas M. Boos i, 10747 Moyer Road, Blue Mounds, Wi 53517

Eric Parker, Graef, Anhalt Schloemer & Associates, 4821 Elm Island Circle, Waterford, Wi 63185

in opposition - none
As interest may appear:

Greg Sambs, 315 Rogers Street, Ft. Atkinson, WI'53638"
Bill McKinley, Applied Ecological Services, 1310 lowa Drwe, Madison, WI 53704




Hilda McVoy, 1406 W. Skyline Drive; Madison, Wi 53705 .-

Hon Kuehn, 2 E. Mifflin Streset, Madison, Wi 53703

Jeff Nania, Wisconsin Waterfowl, Assec:atmn, W11360 Highway 127, Portage, Wi

Aaron Kubichka, Applied Ecoicgicai Services, 17921 W. Smith Road, Brodhead, Wi 63550
Charlie Luthin, Wisconsin Wetlands Association, 222 S. Hamilton St., #1, Madison, Wi 53703
Peter Peshek, Attorney, 2 E. Mifflin Strget, Suite 600, Madison, WI

March 13, 2002 - Oshkosh

In support:

Dan Sambs, 403 S River Road, Fremont, Wi 54940

Clatence i(uncfe, 104. Wenban Avenue, Neenah, Wi 54956,
Jeff Gmpp, 345 Saramga Avenue, Oshkash Wi 54901 y
Mark Ramge, . ?mperty Mgr L W.B Steenberg, 1213 W Scuth Fark Ave Oshkosh WI 549{32:..__
Natha et i%ast name zilaglble]! 521'.Jacksof;, Dshkosh Wi 54901 ' o .

"'Bﬂi Rosnow, President, Wiscsné;n Weﬁands, '.2954. Trimberlme Driva Green Bay, Wt 54313

" _David Metzig, 7742 State Road 110, Fremont, W1 54940

o Pau¥ Bemegger, N3154. nghway 45, Hmrtorwme, Wi 54344

Thomas Hansan, Wmconsm Wetiands, 233 Mdﬁnd Street Berim, WI 54923
Thomas R, Arens,’ 7265 Trauba Road, Larsen, Wi 54947

Dick. Sedfachek NBO87 Hentage Drive, P.O. Box 483, Green Lake, W1 54941

In pnposfion._wﬂﬁna;---;.='3' P

Patnck White, W8554 Pheasant Run Hortonwile, .Wi 54844 e e
Curt Hoiman, W6361 Northwestern Avenue Fond du Lac, W! 54937

March ‘{4 20{}2 Eau Claim _

In suppar‘t _ _ :

Tom Wilson, Northern Thunder, 500 E. Jefferson Strest, Suite 201, Viroqua, Wi 54665
In opposatton

Carol Haie, 1403 Frederick Street, Eau: csmre Wi54701

As tnterest may appear - | | i

Aiex Kadenger N1 264 420 Stme’z Menomome, Wi 54751

Thomas C. Kempen, 2654 Calumet Road, Eau Claire, Wl 54703

Paut M. Pettis, 25966 10" Avenue, Cadott, WI 54727
Mary Jo Wagner, Wisconsin Public Radio, 1221 W. Clairemont Avenue, Eau Claire, W|

Response to Legislative Council Rules Clearinghouse Report



The recommendations were accepted.

Final Regulatory Flexibility Analysis

The proposed rules do not regulate small businesses. Therefore, a final regulatory flexibility analysis
s not required.




ORDER OF THE STATE OF WISCONSIN NATURAL RESUURCES BOAﬁD
CREATING-RULES: " SETINS

The State of. Wtsconsm Naturat Resources Board proposes an order 10.create NR
160,03(8BHa)22. and 23. and ch. NR 353 relating to wetland conservation activities.

FH-8-02 -

Summary Prepared by -Department of Natural Resources.

Statutory authority: ss 23.09, 281,11, 281.12, 281.15, 281.36, 30.12,30.124, 30.19,:30.195,
30.20, 31.02, 31.12, 227.10 and 227,11, Stats.

Statutes interpreted: ss 44.40, 281.36, 30.12,°30/124,30.19, 30,195, 30,20, 31.02 and 31.12
and 88,91, Stats. _

' "'Wlsconszn has Jost’ abou’t hah‘ ‘of its’ ongznai wet%and acreage Because ‘of this and the important
Hfunctions that wetiands serve, wetland’ consewa’rmn {restoration, snhancemant pfotectaon and
maintenance) and management -activities ‘are a state and national priority. Wetland conservation and
management is an important and significant program component of many of the natural resource
agencaes and non governmental orgamzattons operatmg m Wisconsm B :

‘To encourage ‘wetland consérvation and management pro;ects;-th‘e'departmen’t’ is proposing to
create a short form permit process for specific activities used in wetland conservation projects. In
addition, the proposed ruie astabilshes a pmcess to author:ze mamtanance activities by owners of

exnst:ng wetfands

:;SECT%DN 1t NR 150 0318)(3322 and 23 are created to read

NR 150.03(8)(a)
22. Wetland conservation permits -~ Issuance of permits under s. NR 353.07 or 353.10 IV

23, Wetland conservation permits “lssuance of permits under NR'353.08.

SECTION 2: NR 353 is created to read:

Chapter NR 353 _
' Wetianci Ctmsewatmrx Actwuties ) i

NR 353.01 Purpose ‘and pollcy {1) This chapter w*i fac:iitate the reguiat;on of pro;ects
whose purposa is weﬂand conservation by estabi:shmg a process to review activities associated
with the restoration of former wetiands, the enhancement of degraded wetlands, and the
maintenance or management of existing wetlands.

(2) Wisconsin' has lost almost half its historic wetland acreage and it is recognized that the
protection, management and restoration of wetlands in the state will beneflt fish, wildlife, water
quality, flood control, btodtversrty ‘and natural scenic beauty, Pursuant to's, NR 1.95, it is the policy

- of the department to reverse the loss of wetlands in Wisconsin and 1o encourage and facmtate the
protection, management and restoration of wetlands, -~




NR 353.02 Applicability. This chapter applies to projects whose purpose is wetland
conservation and which are reviewed by the department under ss. 281.36, 30,12, 30.124, 3019,
30.195, 30.20, 31.02 and-33. 12 Stats., ands NR 1 95 anci chs. NR 103, 107, 115 1186, 150,
216, 299, 300,:333.and 350, e

Note: This chapter does not authorize an activity unless the purpose of the project is
wetland conservation. For example, this chapter does not authorize the construction of a detention
basin in wetlands for stormwater. management, even if the. detention basin or the project of which
the basin is a part will also result in habitat creation or enhancement. Similarly, this chapter does
not authorize a ﬂood control pro;ect that may also result in creation or enhancement of some

wildlife habitat.

‘NR 353.03 Definitions. For the purposes of this chapter: ;
H) "Aquat:c communﬁy" means lake or river baaioglcat resources.

{2} "‘Ccmpiete application” means a.completed. and szgned appilcatton form, the information

: _spemf;ed in 5. NR 353.06(2} and any. other. mfoa’mation which can reasonably be requared from an

apphcant and which the department needs to make a decrsaon .

£3} “Degraded we‘dand“ means a wetiand sub}ected io deietermus actw;taes such as.
drainage, excess nutrient runoff, grazing, cultivation, increased stormwater input and partial f;tling,
to the extent that natural wetland characteristics are. compromised and where wetland function is

Jeduced,

(4) “Early successional hydrophyte” means a plant adapted to quickly colonize open,

disturbed wetlands, which'do not ‘persist-over time and are replaced by perennials that hold space
. -and:persist over time, Examples of these plants include:nut sedge {Cyperus spp.), nettle (Urz‘;ca
lfoita), smartweed {Polygonum spp.), wild. mlﬂet {Echmochloa spp }, ragweed (Ambros:a spp.),

Beggar's ticks {Bidens spp.) and foxtail {Setaria spp.).

{5} "Enhancement” means. the manipuiation of the physical, chemical or biclogical

' charactensncs ‘of a degraded wetiand 1o helghten, intensify or improve spec:ftc functions or for a
. purpose su_ch as __watgr_qq_aia_ty __imprgv_e;ne_m flood water retentmr_a__or_w;ld_hfe_ habitat.

{6) "Functional values" means the physical, chemical and biological processes or attributes
that occur in a wetland and how society finds certain functions beneficial as listed in 5. NR -
103.03(1). ' '

{7} "Invasive plant” means plant specles that invade natural plant communities and wild
areas and replace desirable native vegetation. Plants known to be invasive in Wisconsin wetlands
include, but are not limited to: purple. loosestrife {Lythrum salicaria); reed canary grass (Phalaris

'arundmacea} cattaiis {Typha Iafffoifa and T angustffaifa and their hybnd) commeon and glossy

buckthum {Rhamnus carhamca and R. frangu!a) and common reeci {Phragmftes australis).

{8} “Maintenance" means the remavai of' a threat té), or preventin§ dec[ifze of, wetland
conditiens and includes actiyities,.c;qmmonly associated with preservation.

{9) “Management" means act:ons taken ata wetland tc estabiish and maintam deswed

. habnat and human use conditions inc; udmg water level mampuiatwns, herb:c;de appfacancn, wetland

species introduction and control, fencing, meonitoring, signage and vandalism, repair



(10¥: "Monoculwre” means a smgie specaes occupymg a Earge area.

{11} "Post seﬂiement depos;tion means sec‘.imen’t accumulated over ongznai hydric surface
- 'soils since European settlement of the area. PR :

{12) “Preservation” means the pratection of ecologicaily important wetlands in perpetuity
through ‘the 1mpiementat:on of apprcpnate iegal and phys:cal mechanssms :

f13) ”Restoratamn means the mampuiatmn 0f the physacal chemacai or bsologlcat :
characteristics of a site: Wfth the goal of feturnmg naturai or historic ‘functfons to former or degraded
wetland, s . : . L o _

{14} "Wetland" means an area:where water is‘at, near or above the land surface long
enough to be capable of supporting aquatic or hydrophytic vegetation-and which has soils-indicative
of wet conditions.

(1 5} “Wet!and conservatann means: act;vztaas used in the restoranon enhancement
preservation and management of wetlands: ¥ - SRR

-~NR-3563.04 Eiigibility for a shortform wetland conservation permit. (1) To be eligible for a
shortform wetland conservation permit, the department shall determine that all of the following
conditions are met: .

{a} The project purpose is wetland-conservation.
+{b}-The project-proponent has:demonstrated that site conditions exhibit impacts to

.topugraphy, solis, natwe vegetatwn or hydrology that have degraded a wetEand ancf are- patenna!iv
revers;ble : _ i . I CET

o _{é}':.-'; ;he pro;ec pmponem has demonstrated that the pro;ect znvolves oniy !tstecf wet[and _
cohservation activities as specmet} in's. 'NR 353.05 or that the- proposed activity is maintenance of
a preex;st;ng wetland conservation pro;ect undef 5. NR 353 10.

(d) The project does not. mvoive any activities in: navngabie ‘waters with prior stream history,
Caris: otherwese determmed to not cause szgmﬁcant adverse tmpacts ’to those waters ' '

{e} The project does not cause sxgmfman’t adverse mpacts to a cold water community, as
defined in s, NR 102, 04(3)(a} '

(ﬂ The progect does not cause s:gmf;cant obstructlon of fish passage to existing spawning
areas.

~{f) The pro;ect does not cause s;gmfzcam adverse impacts to state threatened of endangered
resources

{g} The project does not cause significant adverse impacts to historical or cultural resources
and will com_p_ﬁy w_it_h___s. 4_4._4(__), Stats.

“{hy Any propased dikes, embankments or low berms as def;ned m 5, NR 353 05{3), will
have a height of less than 6 feet measured from natural ground to design top of the structure and
will result in less than 50 acre-feet total storage, and have been designed by a professional engineer
registered in the state of Wisconsin or submitted by a county, state or federal agency. A project




with a design embankment height 2 feet or less above the natural ground and with less that 50
acre-feet of storaga does not have to be desngned a professzonai engmeer

(i) Thea project does not mvoive the pianned miroductmn Df nonh-native or invasive wetland
plants.
{j} The project:does not :invéiye the contro! of native-wetland plant species unless.the project
proponent has demonstrated that the activity is to maintain a wetland community or to diversify a
monoculture or -8 monotypic stand:of invasive wetland plants. Removal of monotypic stands of

..invasive herbaceous vegetation:may include excavation only if incidental soil removal and depos;t;on
occurs on upiands or like monaculture adjacent to the area of removal. SRR

-Note:  This-provision apphes only:to incidental soil assoc:ated w:th pfant removal and is not
-mtended to allow: conyersion-of waﬂands 1o uplands.: SRDEET i e e

42} Pro;ect proposa%s whach mcfude actw;ttas hsted ins: NR '353.05 {3 1o {5} and have
exzstmg weétlands on or.adjacent 1o the: project area’ are ei;g:bie for the ganeraf weﬁand conservat;on =
perrmt on!y tf both of the followmg cond;t&ons are met:: . G R :

: ‘Ha) Agncufturai crops, mvastve wetiand speczes or. eariy successmna{ hydrophyta specses
- dommai& the:project.area. : - : n SR i .

{b) The proposed activities will not cause s;gmflcan‘f adverse :mpacts to undisturbed wetland
piant communities on-site or adjacent to the:projectiarea: - L i

~NR.353.:05 Wetland: conservalioh activities and design specifications.:: Unless otherwise

an _spacafted in:this:section; wetland: conservation activities should-be designed and:constructed to

applicable Natural Resources Consewatton Service Field Office Technical Guide Standard

Conservation Pracme 378 — Pond: (7!01) 410 _Grade Stabilization Structure {7 01),.638 — Water.
: Sedil Tt sin4 - ' ' 03, cons&rvat:on

a actw;tles include:”

Note: These materials are ava;EabEe are !he Unttad States Department of Agrtculture Wasconsm Natural
... Resources. Conservation Service ‘website:www.wi.nres.usda.gov/tech.html. .or from: the county NRCS office or
the Wisconsin Land and Water Ccmservatmn Assacaat;on ‘office, Madison, Wl at {608) 833 -1833. Copies of
the matersals are available for mspectlon in the off;ces of 1he department of namral resources, secretary of

state and rewsor of statutes :n Madzscn, Wlscons;n : : : S

(1} Removmg or dssablmg 2 sdction cf dram tﬁe in the pmject area.

(2) Disabling sirface drains by filling lengths of the ditch downstream of the drainage
systemn to be altered. Ditch fills may he added upstream of ditch plugs.

(3) Constructing dikes, embankments and low berms to Natural Resources 'Céh.sﬁrya_tion
Service Field Office Technical Guide Standard Conservation Practice 857, 378, 410 or 638, that
impede surface water drainage or runoff. .

(4) Removing soil and vegetation or post European settiement deposition that has
_accumutated over historic wetland soils or creating micro-topography to enhance, hydrologic
_drvers;ty anciudmg shailow scfapes, ;;hanneis submerged ;sfaﬁds and mtercomected open water
' :'areas ' : :




{8} Altering the hydrology:of an area:by removing pumps; breaching. structures such as
dikes, or re-routing artificial drainage features or manipulation of water, control structure. .

{8) Introducing plants by planting, cultivating, stocking or releasing.. Controlling plants by
cutting, removing, destroying or suppressing using manual or mechanical methods, introducing
United States department of agriculture approved biclogical agents, manipulating water levels,
burning, or using a United States environmental protection agency regs‘tered herbicides and
chemicals applied according to the label instructions. ST SRR

(7} Installing and maintaining devices such as.staff gauges,.water level recording devices,
small weirs and flumes whose purpose is to measure and record scientific data for monitering of the
conservation activity, .periodic-water.quality. msttng and penodm samplmg to.show changes in flora
and fauna composition and abundance. : e : o .

NR 353.06 Application and information requirements. (1) An appiication to the department
s requxred before cammencmg any fegu!ated wetiand conservatlﬂn act;vsty

£2} En addrtuon to the ;nformataon Itsted in s. NR 353 04 the appimam shaii prov:de the
foliowing ;nfarmation '

(a} Locatton of the prOjeC‘t sne deEmeated on. the appropnate Unltad States geciog:cai survey
1: 24 000 quadrangte map or map copy

(b) A generaf descrsptnon of the site and any adjacent wetiands mcludmg any aerla!
photographs of the proposed restoration area.

{c) A descnption of EXiS‘tH‘\g sste condattons mciud;ng so:ls, hydroioglc condat:ons current
tand-use, plant. communities presem and wetiand de!meatmn, if appi;cabi :

SRR {d) A narratw_' descr;p’tmn of the pianned pro;ect mc!udmg how lt meets the eilgibli[ty
requ!remems listed in's. NR 353.04. S R _ o

(e) A sketch of the pro;ect w:th dlmens;ons, mcludmg a tep. _cross sectwnaf and 51de wview of
’the pro;act For pra}ects under s. NR 353. 05{3} des;gn pians and specmcataoﬁs sha}! be provided.

{f} Goal and ob;ectwes fur the pre;ect mcludtng Iong~term s;te management

{g} Suff:c:en’t mformation to demonstrate compi;ance with.5, 88,814 ‘I), Stats..

(h} if the department determmes the prcpcsed pro;act wa#l reduce the effectwe food flow
capacity of the waterway by obstruction of existing flow area, information suffscuent for the

departmem to conduct a hydroiogtc or hydraui;c ana#ys:s

_ {31 Thls sectsaﬁ is not appiicabie to a person applymg to the departmem undar s. NR 353.10
" for maintenance of a preexisting wetland conser\fat;on pm;ect '

_ NR 353.07 Department cietermmatmns Upen receipt czf a compfete appiacatlon the
departmem shail determine:

{1} Whether the project purpose is wetland conservation.




{2) If the department determines that the project purpose is'not for wetland ‘conservation,
the department shall notify‘the applicant of his or her-aption todo any of the following:

{a) App!y for & permtt under othar authcrmes

(b) Rewse the praject ta cornpiy w;th ’che mquirements of thts chapter :

{c) W:thciraw the request

(d} Appeai the department - decasaan under 5. 227 42 Sta’ts

“#{3Y if the dapartmen’t determines that the pro;&ct purpose isfor wetiand corniservation and is
maintenance of a project constructed prior to August 1, 1991, the procedures established ins. NR
353 10 shali be fo?lowed

(4) if the depaﬂmem determmes that the' pro;ect purposeis watland conservation and that
the proposed project activities comply ‘with s, NR 353 04 ’the pra;ect may proceed upon receipt of

written notice: from the department.’

{6} if the depar‘fment determines the gro;ect is not etlgtbie for a general permit the
procedures ins.-NR 353.09 shall be'followed." S s

NR 353.08 Wetland conservation permit cendltzons All approvais lssued under ss. NR
353.04,353.07{4Y and 353:10 shall be subject to the foilawmg condltaons

(1) The appkcam subm:ts a compieted anck s;gned appiscatzon form

(2} The propesed pro;e::t shail ba constructed in comp!aance with thas chapter and applicable
statutes, and the condltaans in the wet and canservatlon permat

{3} Tha pro;ect proponent shaii mamtam the pro;ect in compiaance w:th the terms and
conditions of the general permit, this chapter and applicable statutes. The applicant may conduct
malntenanc:e ac:t;vmes descnbed m the applicatlon thheut any further appmvai by ihe department

{4) Approvais :ssued in compi:ance w:th thls chapter and appilcabie statutes are valid only if
alt other necessary’ appravals ara’ recewed from local, state or federal jurisdictions.

(5) Wherever possible, project sites should include an adjacent zZone of vegetated upland
pursuant to NRCS Technical Guide Standard Conservation Practice 657- Wetland Restoration {8/00},
“unless the snte condnt:ens or conffguration watl not accommcdate such a zone.

Note Thzs pract;ce is avaﬂabie at the United States Departmem of Agr;cu!mm Wtsccns;n Natural
Resources Conservation Service website:www.wi.nres. usda. gov/tech.himi or from the county NRCS office or
the Wisconsin Land and Water Conservatum Association office, Madison, W1 .at (608) B33 -1833. A copy of
the practice is available for inspection in the oiftcas of Ihe departmam of natural resources, secretary of state
and revisor of statutes in Madison, Wisconsin,

{6) Any removed vegetation or sail shall be deposited on uplands or .:us_ed in other approved
wetland conservation activities. - ' '
{7) During project estabﬁéﬁrﬁéht, all éppiicéblé provisions of NRCS Technical Guide Standard

Conservation Practice 657 shall apply. Applicable practices shall be those that adequately control
or prevent erosion, and prevent damage to waterways and wetland soils. Where purple loosestrife




{Lythrum salicaria}; reed canary grass (Phalaris arundinacea) or common reed (Phragmites australis)
are present, equipment washing or other practices:to prevent accidental dispersal shall be utilized.

(h} if the department determines that species of special concern listed in the Wisconsin
natural heritage-inventory are known to be present inthe project area, the department may notify
and advise the applicant of reasonable activities to prevent significant adverse impacts or to
enhance the habitat for the species of concern. Notification and recommendation shall take place
-within the permit review period:-specified in ch, NR 300. . b

NR 353.09 Individual permits for wetland conservation projects. {1) If the department
determines that the proposed project is for wetland conservation butis not eligible for a shortform

‘wetland conservation permit under s, NR 353.04 or 353.10, the project may. not proceed without
an individual permit from the department issued pursuant to applicable laws. - ST

{2} The department shall give full consideration to the benefits to-wetland funictional values
together with_ the potential adverse effects-on.aquatic.com_munity values:and public rights and uses,
The department shall grant the individual wetland conservation permit if it finds:

{a) That the primary purpose of the project is wetland conservation;

+ (b) The proposed project will meet the requirements of the applicable iaws..

NR 353.10 Maintenance of pre-existing wetland conservation projects. {1} An owner of any

wetland conservation project constructed prior to August 1, 1991, may conduct maintenance

activities if all the following conditions are met: '

Note: The construction and maintenance of wetiand conservation projects has been regulated since
August 1, 1991 . the effective date of ch, S\_IR 10_3, ‘Wetland Water Quality Standards. :

R 1a) Thé'-_owne'_r submits 16 the ;_jé’paﬂ_meh_'t_ a:description and a diagram of. ek'i_st_i_ng éi_te

~ conditions which includes: the location of the project: hydrologic characteristics of the site; existing

plant communities on the site; the location and condition of existing dikes, ditches, nesting islands,
water level control structures and pumps, and other project infrastructures; current land use for the
site; and past management and maintenance activities that have oceurred on the site.

{b} The owner submits to the department a description of proposed maintenance activities
including areas to be excavated and cross-sections of proposed enhancements to existing dikes and
nesting islands. A hydrologic or hydraulic analysis may be required if the proposed project inciudes
alteration to the height or cross-section of the dike. if the analysis is required, the applicant may be
required to retain an engineer registered in the state of Wisconsin, to prepare this analysis.

{c) Upon receipt of the descriptions and ci'iagram under pars. {a) and (b}, the department and
the applicant shalt conduct a field review of the project.

(d) After field review and modifications deemed necessary to the maintenance project, the
department shall approve the maintenance activities if it determines the plan is consistent with the
purpose of enhancing wetland functional values,

{e) The applicant shall allow department employees access to make inspections to assure
that the maintenance activities are in compliance with the approved plan.




. {2} The department may approve excavation of material from a wetland or from any existing
.. -ditches, if the purpose of the excavation is to-enhance wetland functional values related to wildlife
habitat.

- A3} Upon approvai of the ptan under suh (1 }(d), the apphcant may. conduct the maintenance
actav;t:es descrlbed in: the p]an wzthout any further approval by the department

NQ 353 1 1 Enfurcement H) Vloiat;ons cf thes chaptar shaii be sub;ect to enforcement under
the enforcement and penalty prov;smns of chs. 23 29 230, 31, 283 and 283 Stats

(2) Departmem empioyees may obtam access under appﬁrcable statutes to make inspections
for the purpose of:assuring that activities performed under this: chapter arein comphance with the
applicable provisions of law.® e : : :

. - {3) Auviolation of a permit issued relating to:a prolect under ihls chaptar isa v;olataon of the
- statutes or: ruies reiatmg 'to the lssuance m‘ that permﬁ: Sen G ; -

The foregoing rules were: approved and adopted by the State of Wisconsin Natural
ﬂesources Board on August 14, 2002

The ruies shaii 'sake effect on the fzrst day uf the month foi!cwmg pubiication in the :
Wlsccnsm administrative register as provides in-s. 227,22 (2) {intro.}; Stats. s

Dated at Madisen, Wisconsin

STATE OF W!SCONSIN
DEPARTMENT OF NATURAL RESOURCES

By

BRIt Et Darrell Bazzell, Secretary “*





